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MEETING SUMMARY

As the electricity industry reinvents itself, accompanying modifications of both federal and
state-leveljurisdictionwill be necessary. In some cases, conflicts and gaps between federa and state
jurisdictionwill need to be addressed. What cooperative mechanismswill yield the best results ITom
these coordinated efforts?

Thissummary necessarilyabbreviates the presentations and discussion at this session. A list
of materials that were circulated at the meeting isincluded for further reference.

Session I: Problems Requiring Coordination Between State and Federal Regulators

A number of critical problems in electricitytoday entail a great deal of state interest, a great
deal offederal interest, and a bit ofjurisdiction for both the agencies. Often in these situations,
neither agency has thejurisdiction or authority to really resolve the issue or provide coherent
policy. What are some of these problems and how have they been addressed, successfully or
unsuccessfully, in thepast?

First Speaker: generation?
Because of a number of ongoing . Disagreement over who benefits:
changesinthe industry,the problem of trapped wholesale or retail customers?
costs in transmission has much greater
significance than it once did. There are four . Disagreement over the oost-
types of conflicts: effectiveness of the service provided
or assets used

Conflicts in perception of the service
provided: isit transmission or . Differences over the appropriate level



of risk compensation

. Combinations of the above

Aslong as we have aregulated
market for transmission, the problem of
trapped costs will remain significant,
especially as transmission becomes a scarce
resource. A number of changes inthe

industry will exacerbate the problem astime
goes on:

. The increase in the level of third-
party transmission service being
provided.

. The gradual expansion of unbundled
service and retail access, blurring the
distinction between generation and

transmission.

. Inconsistent pricing policies at the
wholesae level inthe context of
comparability.

. Conflicts over who benefits (i.e., the

comparability vs. native load debate).

. Competitive pressures for unbundling
and the question of what isa
transmission service.

. Utilitiesunder pressure to forego
preemption benefits.

Given the magnitude and
potential consequences of these problems, the
onlyway of addressing them inthe short term
may be a clear and preemptive allocation of
authority to a single regulatory body.
"Constructive dialogue” between the states
and FERC on every singlecasewill work, both
because of the complexity of the problem, and

because of other issues arising from market
restructuring. Inthe short term, we will have
consolidationof pricingdecisionmaking, either
at FERC or at someregiona level.

Over the long term, we will move away
from havingto deal with this problem through
arestructuringof the overall process of power
supply, and will eliminatethe whole question,
"Who regulates which portion of the
conductor using what pricing model?' The
issueof trapped cost entirely disappears aswe
movetoward more of amarket determination
of pricing.

Second Speaker:

Section211 enablesthe FERC to issue
orders that effectively require a utility to
expandits facilities. However, states canjust
as effectivelyveto those orders by withholding
the authority to build. Thisraises at least two
problems:. either the FERC's orders may be
inconsistent with state planning priorities, or
the state's veto may be based on state-specific
concerns aone, to the exclusion of regional
benefits. Thisisof course a problem mostly in
the case of siting facilities meant for interstate
use. We need to find a method of resolving
these competing interests.

In some ways, legislation may be the
only long-term solution to this problem, in
order to avoid litigation under the Commerce
Clause. There might be a PURPA-type
approach, where federal standards are set but
the states retain the authority, with FERC or
some other entity available for dispute
resolution. There isthe very simple approach
of establishing an antidiscrimination process
basedinthefederal courts, to keep states from
treating interstatetransmission siting questions
differently than they would treat questions



withintheir ownjurisdictions. Another option
would be to use Section 209 to create ajoint
regional body of some sort, be it under the
auspices of the FERC or under some other
organizing body, where a common decision
could be made. Finally, we could use the
natural gas model, where the states retain
some jurisdiction over land use and
environmental decisions -- a distinction which
they would probably find preferable to total
federal preemption authority over interstate
siting.

Third Speaker:

Basically five distinct streams of
thought have emerged around these state-
federal jurisdictional issues:

. The first constituency, the "no-
problem" group, believes that the
present system works reasonably well
and does not need an overhaul.

. The second group feelsthat the federal
government should have a dominant
role on all key issues in regulation.

. The third constituency takes the
opposite view, believing that states
rights should prevail over the
interference of federa regulation.

. The fourth group favors the least
amount of regulation as soon as
possible.

. Finaly, the fifth "reform” group feels
that balanced state-federal jurisdiction
is a worthy concept, but the present
structure is poorly balanced at best:
there is no structure in place to
superintend the current transition, and

there istoo much confusion regarding
state-federal jurisdictional boundaries.

Especiallywhere multi-statecompanies
are concerned, | side with the reform
constituency. The current structure is poorly
balanced, and has been so for a long time.
Thisisnot the regulators fault; the FERC and
the states have been more than willing to
tackle tough issues together. The problem is
a structural one -- no one has planned for the
transitionperiod itself The argument that the
free market will cure all ills does not become
persuasive until full retall competition is at
hand, and with 50 states looking at this
problem in addition to federa regulators, the
transitional period may be longer and more
digointed than some analysts anticipate.

Integrated resource planning is a
questionablesolutionto any of these problems,
because federal regulators have jurisdiction
over the supply side, while states have
jurisdiction over the demand issues--but only
within their own borders. There is no
mechanism for solving disputes over a multi-
state company system. Allocation questions,
purchasing decisions, transmission pricing,
stranded investment, RTG jurisdictiona
problems, emissions trading, and allocation of
credits al remain unresolved. If Section 11
integration requirements are repealed before
the transitionis complete, there will be no one
to protect captive customers. Findly, the
regulatory structures for handling mergers are
insufficient, especially where multi-state
companies are concerned. Some states can
end up with 80 to 90 percent of all the merger
benefits just because they have local control
over the facilities of the merging companies.
We need to find a way to referee a balanced
sharing of the benefits as well asthe costs.



Fourth Speaker:

There are a number of problems that
will arise as states move toward retail
wheeling. First of al, the unbundliing of
servicesraisesthe question of jurisdiction over
transmissionassets. Somewherebetween state
and federal jurisdiction over transmission,
utilities are probably going to be forced to
absorb the responsibility for revenue
requirements once set by regulators.

Isjurisdiction over transmission based
on the asset or on the service? The statutes,
unfortunately, have nothing to say on either
subject, and the definition of jurisdiction
remainshighly subjective. Soifwe're going to
assert some sort of preemption, it will haveto
be based in some collective or collaborative
exercise of state and federal jurisdiction.
Neither one or the other has enough authority
to do it dlone. FERC may at some point argue
that its jurisdiction extends right up to the
customer, but that would take along time to
resolve inthe courts.

One could argue that giving up
authority over transmission may leave states
with more adilidfty, in retail markets. The
Detroit Edison suit against the Michigan
Commission is a good example. Under the
nondiscrimination provision of the Federal
Power Act, once a discrete unbundled rate is
set, it may mean that amyone can take
unbundled service. So while FERC cannot
order retail wheeling under the 1992 EPAct, it
also cannot prevent it from happening once it
sets a retail transmission rate, since it can’t
discriminate. If Detroit Edison wins its suit, it
may end up with retail wheeling even faster.

What happens on the generation side is
equaly interesting.  Without transmission

included in retall rates, jurisdiction over
in-state sales from heretofore wholesae
generatorsmovesftom the FERC to the states
because it isaretal transaction, and the state
can decide who it wants end-users to buy
from. So while the state of Michigan could
not order the use of the grid for purposes of
ordering retail wheeling, it could encourage
customersgo shoparound- this also enhances
the likelihood of getting retail wheeling very
quickly. Thisisaconfusing game of federal-
statejurisdictional hopscotch.

In the California proposal there is a
statement that utilities should be compensated
for prudently incurred costs that would be
stranded by the new more competitive regime.
It is not clear, however, how the CPUC can do
this within the scope of its jurisdiction. If this
is true, what responsibility does the FERC
have to deal with the problem? If a regulatory
body assumes responsibility for certain
changes which turn out to be beyond its
jurisdiction, should it go back and try to revise
its original program, or should it try to work
with the agency that does have jurisdiction
over the problem? And should the agency that
has jurisdiction ovef the prob i
defer to the agency that created the situation in
the first place? It is very difficult to resolve
this type of jurisdictional conflict without
resorting to some kind of collaboration.

Discussion:

. There are really two models of this
industry that are floating around. The
"continental" model emphasizes power flows,
understanding the industry today as one in
which generators insert power into the grid,
distribution companies take power out of the
grid, andthe griditself isa sort of "black box"
that takes care of itself. The second model is



the "idland"model, inwhich a utility generates
its own power, transmits over its own lines
and distributes over its own lines. Regulation
and government grew up around this second
model, even though it was starting to become
irrelevant as early asthe 1920s.

Regional transmission groups were
begun as an attempt to deal with the increasing
need for coordinationunder regiona reliability
councils, where government regulators were
continuingto treat utilities as independent and
vertically integrated entities long after that
model had ceased to be aredity. | think itis
important inthis restructuring process that we
recognize that a gap has existed for a long
time between the actual nature of the industry
and the way it was originaly conceived by
federal and state regulators. The regiond
groups, functioning as a "third set" of
regulators, has served asthe bridge across that
gap. We should not ignore the importance of
their role in the midst of this whole
restructuring process.

_: There isafourth set of regulators --the
federal courts -- that are going to determine
what all the others can and can't do. The
people with the least expertise in this matter
are going to be making some of the most
fundamental decisionson stranded investment,
etc.

_ Part of the successof the regional
reliability councils isthat they operate within
the NERC, which isa continental organization.
Federal-state  cooperation or  regional
regulation is still not going to solve issues
raised with multi-state companies. Electricity
has to be treated as a continental industry.
Canadians, not surprisingly, are a little upset
over the U.S. debate, which frames the
problem in national terms alone, when they

fedl that itisaNorth American issue.

. We have to see the current three-tier
system as a sort of transitional model. It is
fundamentally impossible to develop a long-
term collaborative model of regulation which
will produce a coherent pricing scheme. We
can't even agree on what exactly it iswe're
trying to price. The services are changing as
wetry to price them. In the end, we're going
to end up with some sort of market-based
modeL and we shouldlook for a process to get
ustherewiththe least pain, the greatest equity
and the least inefficiency.

_: Theargument that retail customers should
bethe guarantors of transmission costs doesn't
reallyhold water unlessthey are granted afirm
entitlementto the use of the system. For some
transition period, it might be possible to use
some sort of revenue crediting mechanism, but
it would not be viablefor the long-term.

_: One thing you get rid of if you move
toward a more competitive market is the
whole idea of entitlement. If we get stuck
talking about entitlements, how | protect my
native load customer or how | protect my
shareholders, we're just moving back toward
that island model of the industry. We need to
be moving ahead instead.

_ Letmeputitinasomewhat different light.
At any given time, 45% of the transactions
between Ontario and New York come across
Ohio. Ohio electricity customers derive no
benefitfromthis transmission, but they pay all
the freight. Why do we continue to support
this economic fiction, that somehow Ohio
ratepayersare the beneficiaries of this system?
And why don't we compensate for loop flow
as a rule? This is where the substantial
questions of equity exist.



_ There are some paralels between the
telephone and the electric industries that have
not been acknowledged in terms of federal-
state comity. Like the electricity industry, the
telecommunications industry followed the
"idand"model. Inthe telephoneindustry, until
a Supreme Court case in about 1984 or 1985,
the FCC had total preemptivepower over state
and loca telephone companies. From 1984
onward there was a series of cases in which
the federal courts forced the FCC to measure
its interests against the state interests. Those
of youwho are arguing for FERC preemption
shouldread this series of cases, because you'll
see that the federa courts today do not
entertain the kind of blanket preemption that
we were used to prior to 1984.

: One of the key themes of that lineof cases
was that the very nature of the service had
changed. The same thing istrue in electricity.
What they argued was that the service that
was considered in the 1934 Act was not the
same service they were dealing with today.

_. Didn't the FCC and the states have joint
boards, though, with clearlylaid-out allocation
principles?

_ Wall, they have along history of obscure
separations rules. Those rules were very
helpful with some issues, but on the whole
they were higWyarbitrary =-for instance, one
rule said, "If 10% of a line is used for
interstate calls, it automatically becomes
federally regulated. "



Session II. Mechanisms For State-Federal Collaboration

For along time, the discussion of possible mechanisms for state-federal collaboration has
stalled on the subject of joint boards. It is important to consider the entire range of alternative
approaches are possible under current statutes, be theyformal or informal arrangements, local,

regional, or national approaches.

First Speaker:

A more overarching,rational approach
to public policy can be reached through the
concept of deference. Jurisdictional issues are
at the intersection of law and public policy --
the challengeisto develop an approach that is
both legally sound and limits bureaucratic
transaction costs. The marketplace will
provide long-term solutions to some of these
problems, but if we dont dea with
jurisdictionalissuesnow, during the transition,
the resulting problems may overwhelm any
long-term  solutions. Moreover, since
regulation itself isalso intransition, thisisan
appropriatetimeto make somechanges. Ifwe
don't seize the opportunity now, we may find
ourselveslocked into positions that only years
of complex litigation will resolve.

Any changes should be based on the
concept of mutual deference between the
states and the federa regulators. On one
level, the FERC NOPR on stranded costs
could be seen as a timely attempt to solve
problems in a baanced way, by setting
guidelines and then leaving it up to the states
to develop compatible local solutions. But it
also suggests that the FERC has the authority
to determine the adequacy of a sate's
response in dealing with stranded investment.
Because the line between policy changes and
legal authority is likely to be blurred in this
way on any number of issues, it isbest to deal
withjurisdictional issues in the spirit of comity
rather than adversity.

There are two approaches. one
involvesenhancingfederaljurisdiction, and the
other is what were loosely calling comity.
Federaljurisdiction makes a certain amount of
sensegiventheincreasingly continental nature
of the industry. But remainingquestions about
retall wheeling and state jurisdiction over
sitingforce us to explore the potentia offered
by a loose comity approach. The benefits to
states are obvious in terms of being able to
designsituation-specificsolutions to problems.
But there isalso some potential benefit to the
FERC, interms of lessening the burden on an
overloaded agency.

A less adversarial approach will
probablybring both sidescloser to policy goals
more quicklyand morethoroughly than would
litigation, but if each state has to hold 50
hearings on the changing structure and
regulationof the power market before they can
set their own objectives, the process will still
be slow. We need to find a less formalistic,
lesslegalisticapproach, and to avoid situations
in which jurisdictional battles become an
attractivemechanismthrough which aggrieved
parties pursue their interest.  Innovative
solutions to difficult problems should not be
invalidated on ajurisdictional basis aone.

Thereisthe danger that, infiguring out
how to arrive at some sort of comity, we lose
sight of the fact that comity is a tool for
policymaking, not an end in itself To that
end, what is needed is a set of agreed-on
principles of decisonmaking to reduce



jurisdictional  conflict.

Second Speaker:

There are several options for joint
proceedings allowed under Section 209. A
joint deliberative body, with representatives
from eachinterested party, could be convened
in an effort to render ajoint decision. (There
is, of course, some question of what this
would do to existing sunshine laws.)

Alternatively,ajoint proceeding could
maintain a common record, while each
jurisdictionretainedthe abilityto make its own
decisions. Where an actual joint
decisonmaking body is not practicable, a
common record would still provide some
cross-pollinationof ideas, and perhaps prevent
litigationaswell. Why not, for example, have
common pretrial conferences between FERC
and the states that are conducting their own
proceedings on these subjects, so that each
jurisdiction is kept informed as to what the
others are planning?

A third possibility is common
policymaking, most appropriate to regiona
transmission groups. Thisisthe kind of third
level of informal non-governmental regulation
that was mentioned earlier. Of course, it is
unlikely that al the parties with differing
interests in a given region are suddenly going
to find common ground. It would require
some sort of regulatory intervention, either
from the RTGs or some externa regulatory
body. This sort of cooperation would also
reduce the opportunity for heavy litigation,
because it would not involve a question of
delegating authority. For example, the FERC
could choose to assert its jurisdiction by
collaborating with the state.

Another, somewhat lessformal option,
is a system of "contracts' governing how
jurisdiction would be exercised between two
regulatory bodies. For instance, if a state has
a planning process to meet the FERC's
objectives in transmission access and
comparabilitythen the FERC might agree not
to grant any 211 orders within the relevant
time period.

Finally,there could bejoint fact-finding
conferences between FERC and the states on
very specific topics, aong with joint
policymaking proceedings that the states and
FERC could enter into. Where there was
contention over who had jurisdiction, such a
joint proceeding could simply decide to
exerciseitjointly.

All of these mechanisms provide legal
andviablesolutions. The important thing they
share is that they all involve exercising
jurisdiction, rather than preempting it or just
delegating it to another body.

Third Speaker:

The Cdifornia Public Utilities
Commission (CPUC) is very interested in
cooperatingnot only with FERC but also with
other statesinthe region, at the very least asa
meansof avoiding litigation. The "regulatory
aliance" is a concept that could provide a
forumfor coordination, not only under current
regulation, but also under future restructuring
proposals. This concept could be thought of
as the regulatory counterpart of industry
dliances like the Western Regiona
Transmission Association. Its membership
wouldbe voluntary, consisting of FERC, state
regulators in the region, and members from
regional reliabilitycouncils. Alliance members
could enter into mutual agreements to the



extent that they saw mutua benefits. FERC
could convene joint hearings or joint
conferences, either under its own 209
authority or on petition by a state commission
or group of commissions. It isa bare bones
approach, but one which does represent a
startingpoint. TheRTG all by itself isjust not
sufficient in terms of cooperation.

Fourth Speaker:

It was mentionedearlierthat, under the
present FERC, we have achieved better state-
federa relationsthan for sometime previously;
however, | think that an important and
contentious case likeMiddle South still hasthe
ability to break that comity very quickly. We
need to lower the barriers to candid dialogue
between the FERC and the states. Thereisa
great deal that can be done currently between
individual sthrough informal conversation, but
sunshine laws tend to hamper any kind of
formaljoint meeting. Can we find a model for
the relationship between the state regulator
and the federal regulator?

There are anumber of ways of thinking
about the position of state commissions with
respect to the FERC, ranging from the state
regulator as a party ininterest in agiven case
to the state commission as a sort of co-equal
am of government. Perhaps the ultimate
model is internationa diplomacy between
nations, where we are freed from the
procedural restraints that we have imposed in
our domestic regulatory institutions. There
are two complications when you apply this
kind of informal approach to regulators. One
isthe concept that the regulator is independent
of other parts of government. Related to that
isthe lack oflegitimacy of the regulator, who
doesn't fit neatly into any of the accepted arms
of government. This sort of preconception is

the source of the Sunshine Act, the Federa
Advisory Committee Act, and so on, al of
whichconstrainthe ability of the commissions
to work together on a direct and informal
basis.

| think the courts, asthe "fourth level"
of regulator, potentially present a significant
challenge to federal-state interaction through
the application of the antitrust laws. Thereis
very littleprecedent for the type of case which
mightariseiffederal and state regulators were
to start talking informally to one another. For
this reason it is vitally important to identify
somemechanismfor regulatory comity quickly
and defineit clearly. We need to carve out a
very clear and cohesive policy that the courts
can recognizeand therefore give deference to.

Fifth Speaker:

It has long been recognized that the
concept of the interstate compact operates
between the limits of what Congress may do
and what the states may not do. Therein lies
itspower for forging regional solutions to the
gaps between federal and state regulation.
Under the Commerce Clause of the
Congtitution, this applies not merely to the
interstate compact device, which is really an
interstate agreement, but also to other joint
exercises of authority between the states and
the federal government. Furthermore, Section
202A of the Federal Power Act states that, for
the purpose of assuring an abundant supply of
electric energy with the greatest possible
economy and with regard to the proper
utilization and conservation of natura
resources, the commission is empowered and
directed to divide the country into regional
districtsfor the voluntary interconnection and
coordination of facilities for the generation,
transmission, and sale of electric energy.



Further, it is admonished that in doing so, it
must first give notice to the state or states
affected. In other words, the Federal Power
Act anticipatesthe increasinglyregiona nature
of the business.

In 1978 or so, as part of the DOE
organizational act, the coordination authority
arising from section 202A was handed off to
the DOE. Thefirststepfor the FERC isto get
its 202A authority back and exercise it in
conjunctionwith agroup of states where there
is acommon interest and a common need for
cooperation, be it a merger or a regiona
transmission group or whatever.

Discussion:

_ We havebeen talking about some of these
solutions for the past ten years without much
progress. Joint boards, for instance: alot of
mergers work just as well or even better
without joint boards. These things have
theoretical appeal, but as a practical matter it
is sufficient for the FERC simply to define
what it believes itsjurisdictional authority to
be. Perhaps we've reached atime where the
FERC could develop a policy statement with
regard to what the generaly applicable
jurisdictional  policy positions are which
implicate federal jurisdiction.

To begin this process, it would be
helpful to have athoughtful review of al the
models that are now being proposed--the
Hogan model, the Cadlifornia model, the
Wisconsinmodel, the NEES model and so on-
-and try to understand how they implicate
federajurisdiction. Such areview could take
the form of a proposed policy statement, to
which the states and the industry could
respond. That would be another way of
making everything clear and well-defined.

10

The point about the uncertainty
associated withjudicial review isagood one.
TheFERC hasfared better inthe courts when
it hasmadea declarationof itsjudicial purview
on the basis of some broad consideration
rather than by just going before the judges
caseby case. But that is something that has to
be done separately. None of these joint
mechanismsin and of themselves are going to
providethe genera overal policy certainty as
to what's federal jurisdiction and how it may
play out.

| agree that it is essential for FERC to
clarifythe extent of itsjurisdiction. In the case
of stranded investment, the FERC may not
have alot to say about the assets in question.
Thisisa cardinal exampleof how some sort of
informal meeting, cobbled together under
Section 209B, might lead to a better
understanding among the parties involved.
The piecemeal use of some or al of the
devices mentioned here this morning will be
the most useful inthe long run.

: Someof the commentswe have heard here
today were more negative than the western
experiencewould indicatethey need to be, but
| agree with many of the concepts that were
put forward. Multi-state cooperation has
aready taken place in a number of mergers
and projects that are till ongoing. These
efforts were successful because they involved
the explicit appreciation and understanding
that the states are free to assert whatever
individual jurisdiction they need; that is, that
the individualstate commissions are not asked
to give up anything as part of the process.
Pecificorp isagood real-life example of such
an endeavor.



| like the comment that was made
earlier about a sort of regulatory "hold
harmless’ clause, which to my mind is exactly
what we need: abasisfor collegia respect and
appreciation between regulators for the job
that they all haveto do. That iswhat we are
doing in the West. There is a good deal of
federally owned land in the West, which is
perhaps responsible for the culture of
cooperation and deference in siting and
transmissionthat we have had for along time.

As far as the continental model of the
industry is concerned, the Western Reliability
Council has aways included British Columbia
and Alberta as well as the eleven
interconnectedwestern states. \We meet twice
ayear in an extremely informal way, and try
our best to invite FERC commissioners and
staff and DOE folks aswell. It isamistaketo
say that RTGs have come and gone and served
their usefulness already; the three most active
RTGs have not even been fully implemented
yet. We think that they hold great promise.
Hopefullythese thingswill be allowed to grow
and mature so we can see where changes
might need to be made and where things can
go on asthey are.

: It is no coincidence that the most active
progress on regiona RTG efforts has occurred
in the West. We have a long history of
cooperation between and among the states,
and recent changes have aso increased the
equity of voting arrangements in even the
oldest of the reliability councils. We still have
some problems with loop flow issues, a
number of initial attempts at providing for
compensation schemes have failed because, in
most of the situations, someone was winning
and someone was losing. But recently the
reliability council took a vote to impose the
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costs of Paci icorp'sphase shifters on al of the
entities within the region. The proposal
passed, eventhough not everyonein the region
supportedit. Itisthefirsttimel know that the
industry has imposed a solution on the region
for the benefit of the region, and it represents
a big step toward revising how the industry
handles transmission issues across regions.

Similarly, the merger that was just
mentioned presented us with the need for
major restructuring, since of the seven states
that Pacilicorpnow serves, three or four were
low-cost states and the rest were high-cost
states. But since no one tried to impose an
instant solution at the start ofthe merger, but
rather left it to alater, collaborative effort by
the states and the FERC to work out the very
difficult issues of alocation, there was a
continuing effort to make sure that al the
states benefitted ftom that merger. And |
think we have.

> In the Synergy merger, the Indiana
Commission took the position that it would
not, under any circumstances,talk to any other
regulator anywhere. The result was a nearly
unworkable solution, which was later
overturned by the Indiana Supreme Court.

_: The lesson here is fairly simple. Where
there existsaway and a political and economic
rationale for cooperation, it will happen, and
where that does not exist, whether we
structure it in terms of a permissive or a
prescriptive model, it isnot going to happen.
In the Synergy case the procedura
circumstances were very unusua, and gave
rise to a situation where the incentives for
mutual cooperation were not there. Where
there are states that want to come together on
aparticularissue, they will find away of doing
s0. There are no particular impediments to



havingthat happen. The problems arise when
no one wants to cooperate, and it isthen that
we need a FERC or afedera court or some
other body to make the hard decisions.

Moderator: Let's take two or three
circumstances that fall into the gray areas of
jurisdiction, and focus on them inthe context
of this discussion of mechanisms. These are:
RTGs, the gap between Section 211 orders
and state siting laws, and the jurisdictional
ramifications of a state ordering retail
wheeling. Starting with RTGs, where can we
go from the example of the Western states,
with their history of cooperation?

_ It actuallytook tenyearsfor them to figure
out how to allocate the cost of the phase
shifters. Isthisarecord of success or arecord
of failure?

_: Admittedly, the rate of progress on the
phase shifterswas slow, but on the other hand,
the industry is moving in the direction of
solving these problems by itself, which is
inevitably faster. This is a process of
evolution, not revolution.

_. The success of the Western merger lay in
the fact that, even before the FERC decision
on the merger, the state commissions were
clearlydefiningwhat they viewed astheir own
regulatory interests and what they saw as
FERC'sregulatory interest, and the FERC was
able to build on that. There isour lesson--to
try to get each side to define very clearly
where the regulatory nexus should lie.

. Speaking of RTGs, New England thought
it was going to be first at one time in getting
anRTG inplace. After al, we havethe New
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England Conference of Public Utility
Commissioners, which has a very close
working relationship. Then there isthe New
England Governors Conference, which has a
power planning committee specificaly for
these issues. And NEPOOL has been around
for alongtimeinavery cooperativerole. And
yet even in aregion with al that comity, the
first attempt at an RTG failled. Now were
back at the drawing board.

> What role, if any, did the regulatory
community play in the failure of that first
effort?

_ What happened in particular was that one
key company's interest began to diverge
sharply, and that alone was able to bring the
whole process to its knees. It failed because
the terms that were evolving weren't in the
interest of one major negotiator.

This time there is much more
regulatory oversight. Regulators are going to
the organizational and technical discussion
meetings. The regulators aso said, "No, we
won't object if you have discussionsabout how
handling stranded costs might be tied to
transmission pricing." There are a number of
procedural discussions going on, such as
voting procedures and dispute settlement, but
pricingisalsoonthetablefor discussion. This
isimportant, because discussingRTGs without
talking about price islike Hamlet without the
Prince. There is a reasonable possibility of
success this time.

_: Thisisan exampleof where the FERC and
the states worked well together. The FERC
came out with a statement in the RTG
documentthat said, "We care very much what
stateregulatorsthink.” That isavery positive
basisof negotiationfor the state regulators and



the other players as well. That document
established a legitimacy for the state role
which made it much more attractive for the
utilities and the non-utility parties to come in.
It became something that was worth
participating in.

_> Inlight of this struggle to bring the RTGs
to ftuition, and the significant costs of
coordination, planning, and working together,
and in light of what FERC is doing on full
comparability and replying comparability for
RTGs, what will be the comparability with
respect to those who do not want to be
members, but want to use the facilities of the
RTG? Istwo-tier comparability possible?

_. Currently, negotiations are going forward
on the presumption that everybody will be a
member. If that fails, then we will have to
address those issues.

. Some IPPs say, "Wedon't havethe time,
money, or resourcesto gojoin every RTG and
st down and plan with them, because our
plants are spread out over the country. We
just want to use the RTG services."

In the West, the IPPs are participating
actlvely but stillwe have a number of multiple
organizations where the RTGs use the
reliabilitycouncil for its planning function, and
so on. The industry ought to work in the
direction of consolidating and coordinating
these functions so that we can minimize the
cost.

. Interms of redundancy of operations, I'd
liketo reiterate what was said earlier: that the
day of the RTG has realy come and gone.
The first thing that should be done isto get
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them out of generation, so they can focus on
transmissionand its control. And they need to
create a decisionmaking structure that does
not requireinvolvement of a hundred different
parties! | understandthat the current situation
was areactionto the overabundance of "good
old boys' in the regional reliability councils;
the FERC came along and tried to make them
more truly representative of all parties. And
now we have a group that can't make any
decisons. If were going to savage any
usefulness from these organizations, we'd
better focus on transmission: what needs to be
planned; what needs to be controlled.

| agree. The standardization role of the
reglonal reliability councils needs to be
separated from the planning role.

The assumption has been that regional
rellablllty councils will eventually evolve into
RTGs. I'm not surethat isreally the case, but
| don't seeaproblem of generation and RTGs
being in any way correlated with each other.

One of the problems we have seen in the
Western RTGs is that of separating out the
functions. | dont know whether vertical
disintegrationisthe solution, or whether there
is some other mechanism that would
accomplish the same thing.

| have a lot of sympathy with the
temptatlon to disintegrate verticaly, but
ownership in New England, at least, cuts
across six states and twenty or thirty utilities.
Viewed £rom this perspective, the RTG is
smply an aggregation device, to pull things
together into one system with an overall set of
rules. It is a useful way to cut across the
protocol problems of multiple ownership.



_: How does the FERC see the relationship
between the regional reliability councils, the
emerging RTGs, and the power pools as
evolving?

. Clearly there is a blurring of the lines
between these types of organizations. The
best way to approach these issuesisto let the
various regions try out different things,
perhaps start down some failed roads, perhaps
down some successful ones, rather than trying
at this point to look for a solution that
probably won't fit any of us.

1 would recommend taking alook at the
Michiganproposals for some inspiration here.
They are describingan organization that 1ooks
a lot like what we're taking about -- an
umbrella group with subgroups on reliability,
trading, planning, and dispute resolution.
Membership is not exactly the same in each
one of these subgroups, but there's probably
an 80 percent overlap. They seem to be
reasonably far along in establishing these
groups and talking about the various issues.
Maybe eventually not everyone needs to be
concerned about, say, reserve margins; instead
you have areserve margin group.

_> It might be useful for the FERC to issue a
policy statement on industry restructuring,
covering issues like the process by which the
issues will be addressed or the circumstances
under which it would be deferred to
organizations like the RTGs. This could
includeclear articulationthat one size does not
necessarilyfit al inthis case, and there can be
regional solutionsthat can be quite different in
the East and the West and the Midwest and so
on. That might be away to give some thrust
and orientation to the whole process.
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: How do we coordinate Section 211
decisionsat the FERC with state planning and
sitingprocesses? We still have prices in place
that are going to induce independent
generators to locate plants in places that are
probablynot economicallyoptimal. In the past
we assumedthat generators would be sited by
utilities without reference to the price of
transmission services, but that's not the way
independent generators are going to behave.
They will locate in response to existing
transmissionrates, and we have to be prepared
for that to happen fairly soon.

_. ISFERC going to order somebody to build

a line to provide a service that otherwise
cannot be accommodated under existing
transmissioncapacity? The answer is probably
no. Once the system is opened up and more
flexibility is introduced, there will be more
capacity available. Reserve margins are aso
going to drop as a result of changes in the
industry. No one is building transmission
anyway except in very select circumstances.
Most utilities | know have no interest in
building anything domestically in the near
term, so thisissue isnot a problem.

: The effect of suchaFERC order would be
to assign financial rights to compensation for
transmission differentials across locations.
Those financial rights could be handled in a
number of ways, including leaving it up to the
stateto compensatethe people who have been
assigned those financia rights. That way, the
person who was ordered to get access would
get access. The cost of building or not
buildingthe linecould then be absorbed by the
people making the decision to build or not to
build. So it might actually turn out to be
easier to deal with this way.

: Except that if! were a state siter, | would



never agree to site a line that was serving
people outside the state when the cost was
being imposed on the ratepayers in my state,
whichunder the current regimeis exactly what
would happen.

_ The way the policy on comparability
workstoday isthat you would not impose the
cost of building that line on native load if it
was dedicated to third party service.

A maor problem with al models for
federal-state comity under the Federal Power
Act isthat they are very difficult to apply to
real situations. It isnearlyimpossibleto define
the limits and boundaries of just who
constitutes a party of interest in a discussion
of, say, the CPUC Blue Book proceeding.

> Why not just issue a statement on what
you think the jurisdictional boundaries are?
What prevents any parties that consider
themselves interested ITombeing heard on
that?

_: That's why we do rule makings, because
they're very open. But | don't believethat the
results of the deliberations of approximately
250 federal and state regulators are a practica
way to go about solving problems.

_. S0 should the various groups of states
come to FERC with aproposed resolution of

the issue or a proposa for a process that
would solvethe problem?

_ Wewould haveto comeup with some sort
of a process first. Rather than having a
massive joint hearing with FERC, the states
could come to ajoint concluson amongst
themselves and propose it to them, perhaps
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cross-checking along the way that they're not
out inleft field someplace. Present them with
a solution, but keep them informed as to
what's going on whileyou're inthe process.

> We haven't redly defined which model
we're using, be it direct access or something
else --from that perspective, it makes more
senseto deal with issuesof process as opposed
to outcome.

_: Theideaof ajoint board in a scenario like
that of the Western states is just wholly
unworkablebecause of its sizeand scope. The
scheduling problems alone could cause the
whole thing to balloon out of control. The
idea of presenting FERC with a regiona
solution makes alot of sense in this context.

_: The comity we have seen so far in the
formationof the RTG hasn't really been tested
yet at the practical level. To propose it as a
solution to the procedural problems we have
been talking about isjust too big aleap, with
all of the uncertainties that remain. We need
to take some smaller steps, practical steps, in
some smaller forum, before proposing this as
a national solution. Work some specific
problemsthrough on amore informal level and
see what happens when the process issues
become less of a concern.

_: From time to time regulation is really a
legidative activity. When we do come to an
issue that we think is important, maybe it is
just time to make arule and pass it, and then
move on so that people can make their
decisons around it. You can listen to
everybody and try to balance what you've
heard inthe making of the rule. Not everyone
is going to be happy, of course, but it may be
that we will just have to do it ITomtime to
time rather than adjudicate everything on a



small scale, an approach which runs the risk of
being driven by specia circumstances rather
than overall principles.

> Itisimportant that whatever process we
use yields an expeditious and efficient end
result. There are two important initiatives out
there now: the NOI on aternative industry
structures, and the stranded cost issue, both of
whichwe hope to move on soon. Those large
issues will take time, but they will solve alot
of the uncertainty and flux that is out there
Now.

_: TheFERC actually made alot of progress
with the RTG policy statement by setting out
general principles against which people could
work and then deciding cases in response to
that. If there were some general guidelines
they could agree upon and make availableto
the nation at large, it would facilitate the
development of restructuring proposals. Such
genera principleswouldn't haveto be binding
asamatter oflaw, but they would give people
confidence that there would be a generaly
positive response if they were within certain
parameters. Beyond that, the only alternative
is case-by-case judgments, which could be
very time-consuming.

_: Thebasicpoint | hear isthat, if FERC can
announce some rules that include policies of
deference, that will go along way to resolving
alot of the questions that are up inthe air. |
would like to underscore that. Much of
American federalism that has been successful
has been something you might call "informal
federalism", or an attitude of cooperation in
which rules of deference and so on are made
clear. All these ways we have discussed are
ways in which state authority and state
flexibilitycan be enhanced by an articulation of
rules by FERC within which states are tree to
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make their own decisions. It isthat attitude
andthat structuringof rulesthat leaves enough
flexibility open to take us down this path
without necessarily creating new joint
structures to do so.



Handouts for January 12, 1995, Harvard Electricity Policy Group seminar on Federal-State agency
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Gray, Charles. Memorandum and paper: Optionsfor Jurisdiction over Transmission Facility
Sting. Paper, 1991; memo, January 1995.

Kates-Gamick, Barbara. Statel FederalInteraction: TheAppeal of "Comity"during the
Transition. Draft, January 1995.

Marritz, Robert. Materials on Mechanisms for Joint Sate-Federal Decision Making in
Electricity Policy. Various materials assembled January 1995.

Bums, Robert, and Mark Eifert. A Cooperative Approach Toward Resolving Electric
TransmissionJurisdictional Disputes. National Regulatory Research Institute Report NRRI
94-06, March 1994. Excerpt, The Regulatory Alliances.
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